But at the turn of the century a number of court cases brought home to British doctors the fact that there were no hard and fast rules governing disclosure. Some in the profession argued that since medical colleagues in Europe and parts of North America had the legal right to defend the secrecy of their "privileged communications", British doctors' reputations would suffer if they did not win the same power to guard secrets. At the June 1920 meeting of the British Medical Association a resolution urged its members to fight to keep confidential what they learnt in their consulting rooms. Doctors opposed to such views immediately made their voices heard. One asked rhetorically if the physician was to remain blithely silent and indifferent when he knew that a male patient suffering from venereal disease risked infecting his innocent family. "Does that resolution mean this-that we are, as a profession, to allow a bounder to live and his wife and child to die?"2
In conjuring up the image of the chivalrous physician gallantly protecting a wife from her brutish husband, those arguing in favour of a doctor's right to decide when and if to divulge information struck upon an appealing ploy. Who could fail to respond to the call to protect women and children? But if doctors were simply relied upon to use their discretion and good sense in such matters, was it likely that most would turn their knowledge to the purposes of protecting the weak from the strong, women from men, servants from their masters?
Only when a court action ensued was the fact that a doctor had disclosed a patient's secrets brought to public attention. Accordingly, an obvious way of probing the complexities raised by the issue is to examine what was long taken to be Britain's most publicized test of "privileged communication", the sensational Kitson versus Playfair trial of 1896.3 This celebrated case centred on a doctor's defence of his right of betraying, not a male, but a female patient's confidences. The primary importance of the trial and the responses made to it both inside and outside the medical profession is that it casts a revealing light on late-nineteenth-century doctors' confused understanding of exactly what confidentiality meant, a confusion exacerbated rather than clarified by court rulings. Secondly, the case demonstrates how the medical profession found, to its discomfort, that it was not left alone to police its duties, but was dictated to by its old rival, the legal profession. The last, though certainly not the least significant, aspect of the trial is that it shows how class and gender preoccupations shaped the practices of both law and medicine. The legal wrangles in Kitson v. Playfair took such surprising twists and turns precisely because such preoccupations were used to counter both the letter of the law and the scientific pronouncements of the London medical elite.
The Kitson v. Playfair trial was on one level a domestic dispute. The Kitson family fortune was established in the mid-nineteenth century by a Leeds iron founder who sired three sons and one daughter. In 1864, Emily Kitson, the only daughter, married Dr William Smoult Playfair, a well-known obstetrician who was on his way to becoming the royal accoucheur. Sir James Kitson , the eldest son, led an active public life as Lord Mayor of Leeds (1896-97), president of the National Liberal Association (1883-1890), and Liberal Member of Parliament representing Colne Valley (1892 Valley ( -1907 . Although a radical, he concluded his career as the first Baron Airedale and left an estate worth one million pounds.4 Hawthorn the second son, looked after the family businesses in Yorkshire, which centred on the locomotive works at Hunslet. Arthur, the youngest, filled the role of family ne'er-do-well, his life "undoubtedly marked by irregularities of conduct".5 Ostensibly acting as his father's overseas agent, he went off to Australia to make his fortune. There in 1881 he married an English woman, Linda Douglas. She gave birth to two daughters in quick succession; the pregnancies precipitated a good deal of illness followed by a weakening series of miscarriages.
In October 1892 Linda Kitson and her children returned to England while Arthur, still trying to strike it rich and apparently pursued by creditors, set off from Port Darwin on a series of mysterious trips in the Pacific including calls in Hong Kong and Hawaii. Upon Linda Kitson's arrival in England, Sir James and Hawthorn Kitson decided to make over to her and her children the allowance of some £500 a year that ' Dr Playfair's grandson's account of the trial, based on "original source materials in his own possession" though unfortunately not footnoted, is still useful; see Giles Playfair, Six studies in hypocrisy, London Playfair, on the advice of his legal advisers, took this latter course of pleading privilege. The defence's line of argument was that Playfair, with no malice intended, but only the protection of family honour in mind, had felt duty bound to tell his wife of what he thought was evidence of Linda Kitson's immorality, and Mrs Playfair in turn told her brother. 9 The defence had what appeared to be more than enough ammunition to ward off an unfavourable verdict. Despite the fact that Lockwood fought the case on the grounds of "privileged communication", he presented in court a good deal of evidence which substantiated Playfair After all, the trial was believed by the public to hinge on what in Victorian society could only be considered the riveting question of whether or not a middle-class woman's adultery had been exposed by a man who was both her physician and her brother-in-law. This is what made the affair so sensational. The defence thought it safer and more gentlemanly to avoid such a volatile issue and argue simply for privilege. This proved to be a mistake because it prevented the defence from responding directly to Walton's constant portrayal of his client as an innocent woman fighting to protect her honour against the slurs of a cold-hearted physician whose base motives could only be guessed at.
Linda Kitson was the picture of the affronted female; attractive but wracked by anxiety, dressed elegantly but demurely in black, a white rose at her throat.25 She wept; she swooned. The first day of the trial she almost fainted and was led by her husband into the open air. The judge asked her to sit while testifying. She spoke in a whisper; her water glass rattled against her teeth. When what the press described as the "ordeal" of her testifying was over, she was assisted from the box by her husband.26 He too made a good impression as the poor relative fighting his wealthy and powerful family to protect the honour of his wife.
The fact that Linda Kitson had lied proved no embarrassment. Walton skilfully attributed her toying with the truth to Playfair's instigation.
Mr Arthur Kitson had not been in the country, and yet his wife must assure Dr Playfair that he had been in England within the last three months or have her fair name blasted. Dr Johnson, in the last century, said that if a murderer asked which way his victim had gone, falsehood was justifiable to turn him off the track.27
The inconsistencies and insinuations of Linda Kitson which on the face of it were so damaging, were transformed by Walton into an integral part of his portrayal of an honest, innocent, impressionable woman driven to distraction by a "moral inquisitor".28 The court allowed her simply to apologize for having falsely and repeatedly implied that her husband was in London and it was left at that. Linda Kitson in short made an excellent witness. Sir Frank Lockwood, sensing that the jury sympathized with a lady who had apparently suffered much, was afraid of subjecting her to an intense cross-examination for fear that it could only win her more support. In any event, since the defence had declared it would not attempt to justify Playfair's allegations, Mr Justice Hawkins could not have been expected to tolerate much questioning along these lines.
But the most important witness for the plaintiff proved to be Dr Playfair. Under cross-examination he was asked if he still retained "an opinion adverse to this lady's honour". Now it is of prime importance to remember that this question was not at 25 The press portrayed her as "a lady who once possessed considerable attractions and even now, in spite of ill-health and mental anxiety, her pale face beneath her dark brown hair is not without its charm". Playfair's countenance was less flatteringly depicted as dominated by "a determined jaw" at. Tidy expected that some doctors would sacrifice their liberty for honour and go to jail rather than betray their patients' secrets. John Glaister's more modest suggestion was that,.even if courts forced doctors to divulge information, they should always protest in order to impress on the public the jealousy with which they protected their patients' secrets.47 By law contagious diseases had to be reported. Since scarlet fever, for example, was known to be on the list of such diseases, a doctor who reported it would not be held to be violating medical secrecy. It was assumed that the patient, in coming to a doctor, implied his or her consent to such disclosure.48
In short, the general drift of nineteenth-century British medical discussions of confidentiality was towards the need for greater secrecy. But when doctors were put on the spot, as they were in the trial in question, they frequently allowed their "moral" preoccupations to had been "mulcted" for doing so.57 Turning to the journalistic sniping which medical witnesses had to endure, the BMJ ridiculed the notion, popularized by the press, that doctors had to be reminded of the sacredness of confidentiality. It pointed out that doctors were forever caught in the middle: patients wanted their secrets kept, but at the same time the public wanted doctors to report cases of abortion and overlaying.58 Doctors who used their discretion were praised by some judges and damned by others. On the one hand those who refused to provide a court with information could be charged with contempt while on the other those who revealed their patients' secrets could be sued for slander and libel.59 The BMJ concluded that to spare physicians further humiliations a new, definite law on the subject was needed.60
The complexities of confidentiality were further aired in the letters to the editor column of The Times. A member of the Royal College of Surgeons reminded readers that medical "secrets" were not possible given the need for medical consultations. Some writers recognized that a doctor's privilege was no different from the general public's; others wanted a hard and fast rule.6' Several correspondents took the occasion to call for an extension of the list of reportable diseases.62 Turning to specifics, "E.J.D." asked if the Playfair judgement meant that a doctor should not inform the customers and employers of a syphilic milkman of the dangers they ran.63 "Honorarium" replied that the doctor should tell the patient he was legally and morally required to seek treatment; the doctor would not be liable if he sought to protect the public since in so doing, unlike Playfair, he would not be attempting to serve his own interests." A legally-informed contributor concurred that "justification" provided adequate protection from any charge of violation of confidentiality.65 "Medical Jurisprudence" took the high road in declaring that a doctor did not have the right to decide what to do with the information he received from his patients. Citing the Hippocratic Oath, he pointed out that the doctor's only duty was to cure, and tartly concluded: "It is indeed pitiable if a body of learned gentlemen should have to be forced by punishment to hold their tongues. "66 Turning to the social context in which the trial took place, the press's constant references to the "ladies" and "gentlemen" involved made it clear that class played a key role in colouring nineteenth-century notions of confidentiality. Where one was located in the social hierarchy determined how much privacy one might legitimately enjoy. Playfair was damned with the epithet of "moral inquisitor". Why? This was the age of temperance agitation, sabbatarianism, regulation of prostitution, and the raising of the age of sexual consent. Poor Law and Charity Organization Society investigators prowled through working-class neighbourhoods reprimanding the dissolute. Given the fact that the Victorians prided themselves on their moral rectitude, why should Playfair's activities not have been applauded rather than so roundly condemned? Part of the answer lay in whose morality was being policed. The Victorian concept of confidentiality was very much a bourgeois conceit inasmuch as it was presumed that doctors would alert masters of the illnesses of their servants, and help charities sort out the able-bodied from the impotent.67 Linda Kitson's case was obviously quite different in that one was dealing, not with a servant or prostitute, but with a middle-class woman. Strikingly enough, the press declared that a woman's character-by which it meant a middle-class woman's character-should never be decided on medical evidence alone.68
The concept of "privileged communication" was rarely fought out in court. If one relies, as has been done in this paper, on legal records, one will read only about the violation of the confidences of the Linda Kitsons of this world. This, of course, does not mean that only middle-class women ran such risks; it means that only those with sufficient money to launch costly legal actions appeared in the record. Similarly when we search for suits launched by males we surprisingly find that they often pitted one doctor against another. In 1884 a Dr Casson unsuccessfully sued a colleague for telling those whom Casson served as club-surgeon that his incompetence was responsible for a member's death. The judge ruled that the second doctor's communication to the club was privileged and the trial ended in a nonsuit.69 In 1899 a doctor told his assistant that a colleague had been drunk and in "a bit of a fog" when attending a patient. The latter doctor went to court, where he accepted an apology and forty shillings.70 Such cases signified, not that doctors were particularly prone to back-biting, but that they were better placed to respond to slander than were their patients. Members of the lower classes were effectively prevented from launching such suits because they lacked both the money and, more importantly, society's recognition that their privacy should be respected.
Gender Playfair) , the damsel in distress, the administering of chloroform, the violation first of the woman's body and then of her secrets. 74 Walton played up such themes in presenting the trial as a woman's heroic attempt "to escape from a charge which reflected upon her honour". Although Playfair was the actual defendant, Linda Kitson never ceased to be regarded by the public as the victim. Even Lockwood had to acknowledge ruefully that it was hard for the jury to free their minds of the image of Linda Kitson as a pathetic, terrorized creature and Playfair as her inquisitor.75
It was noted earlier that Playfair's decision to fall back on defence of privilege was an enormous blunder. Lockwood could not disentangle the question of privilege in the public's mind, indeed in the minds of the judge and jury, from the aspersions cast on Linda Kitson. Middle-class society resolutely condemned adultery, but was even more hostile to anyone who would be so "unmanly" as to blacken a woman's reputation and then refuse to back up his words. Walton repeatedly argued that Playfair had cunningly not sought to prove the charges of adultery because he knew it was impossible; claiming privilege was the coward's way out.
In response Lockwood appealed to the jurors as "men of honour and men of the world" to put themselves in Playfair' s place. What The trial largely revolved around the way in which men were suppose to behave. Victorian society believed that men necessarily had power over women, but they were not to abuse it. Middle-class males were rarely prosecuted for coercing women; it was rarer still for a doctor to be tried for intimidating a patient. When such rare cases came to light an example was often made of the unlucky culprit. Playfair was no doubt just such a sacrificial lamb, punished for not playing his part as the chivalrous gentleman. The implication drawn by the press was that such misdeeds were not systemic, not the result of any asymmetry in the power wielded by men and women, but the result of some individual quirk. Patriarchal I have been attending a poor, young woman who has been trying to procure abortion with the assistance of her sister. She is now pretty well, and is getting better, and in the course of a few days she will be out again, but I think I ought to put you on to the woman. 85 That, Hawkins asserted, would be "a monstrous cruelty".86
In drawing our analysis to a close Hawkins' words serve as a useful reminder of how class and gender preoccupations could lead even a judge to turn a blind eye to certain crimes. When Hawkins thought about abortion he assumed, as did most of his contemporaries, that the woman in question would be poor, single, seduced and abandoned. Since she was in effect a victim of her own crime and her actions jeopardized neither property nor gender relationships his heart could go out to her. But how would the courts respond to a wealthy, married woman who sought an abortion as part of her struggle to free herself from a hated husband? Just Press, 1989. 92 Immediately following the trial the Royal College of Physicians of London set up a committee "to define in a legal sense the proper conduct of a Practitioner when brought into relation with a case of acknowledged or suspected criminal abortion", but the debate over the doctor's duty continued on into the the general belief that doctors followed some elaborate secret code of ethics, the reality still was, noted one 1905 commentator, that "obedience to the dictates of medical ethics implies application to the ordinary chances of professional life of the rule that a man should do as he would be done by".93 In the age of AIDS the whole question of medical disclosure is being debated once more. Is the assumed good sense and ethical behaviour of doctors sufficient protection against abuse of the patient's confidences?94 A review of Kitson v. Playfair serves as a timely reminder that it is not quite that simple, that it is impossible to disentangle ethical issues from class, gender, and professional preoccupations.
